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Opxien of the Court per Juad, €. J.

—

DWers npon explicit statute.  Chap.
ALIL of the Acks of 1884, is “An
Act to provide for the appointment
of a Deputy Ulerk and second De
puty Clerk of the Sapreme Court

'and to preseriba the powers and du-

'ties of sad Clerks™

The Attormer-General moves to ]

quash the srray or panel of jurors
for the term on the gronnd that the
Aet approvad on the 3th day of An-

. lﬁ. devalved the ti‘lt}‘ of

selecting the hist of ity persons to |

serve 88 jarors, and from whioh the
is drawn (theretofore per
ormed by the Governor in coucert
with 8 Judge of s Court of Recond)
upon the “Chiel Clerk of the So-
preme Court.™ The (lerk of the
Na Cour! was abwent from the
Kingdom ap the Sth September last,
the dste whon the Hst wass, by law,
to be made np. and this work was
done by the Deputy Clerk, who
signed himself “}gon:—y Swmith, De
puty Clerk, acting Chief Clerk in the
absence of Willism Foster, Esq.”
The Actof 29 Angust I1S84.

-

By this Aet
the clerks =0 appeinted sre empow-
erad to issne process, administor
oaths, take depositions, sssess dam
ages on defanlts otc. and to haveall
oither pewers, and perform the duties
pertaining to the office of the Clerk
of the Sapreme Court, or nocessary
for the transastion of the business of
said Qoart. The axercise of these

i powers 13 not made dependent on

{Chspter XLII of the Session Laws |

of that rear), enacted that the Do

puty Clerk and the second Deputy |
Clerk shall have ~gll other powers |

and duties pertainmg to the office of
the Clork of the Sapreme Court, or
necesssry for the transaction of the
business of said Court. subject to
the direction of the Clerk of the Sa-
weme Court and the spproval of the
Ilas:hw thereof™ Under il
ute the two Deputy Clearks can per
form soy daty which the law imposes
gpon the Clerk. conearrently with
the Clerk. But the Act of 1SS in
distinguishing the Clerk who 1= to
perform the Guity of selecting the
of jurors ss the Chief Clerk
thst the Tagisistore did pot intend
that tiis i suld be execatad
br the ot clerks concurrentl
with the Clerk This being in
srctant with the Act of I, ss e
wel of it to Bot the
Civil Caode. Section prescribes
that in esse of ¢ or desth
of the Clerk, his depaty shisll set &s
Clerk. ote. It was no
re-ensct this provision
Apt of ISSS for it was oot
Ly the Act of ISSE, sithoogh 18
msde unoecassary, for if the deputies
can perform any duty wii
upon the Clerk, when b 3
they can perform these duties when
ke 1= sheent

Bat slthough the
“Chsel Clers.
mot his deputies
particulsr daiy whee s clerk 3
mmisson sbd present for daty,
too wiolent an assomption o0 say
that the Lagslatare did not bave in
view the vers Decesswry siatute of
sianding, which contempisted
ke probable contingercies of desth
T sﬁ‘e:ce of this imporsant officer.
sod E"ur’:&ed for them by designal
ing the person by whom these duties
could Ly performed i soch contin
gencies shogld enise.

If the Legisistore intended thet
caly the Clerk of the Sapm=ue Count
and mot the Depoty Clerks 1n cass
of 3= deatdh. or sbeenow, from what-

ever eanse, ocould legsily discharge
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the duty of prepsming the List of
jarors. it could bhave expressed thas
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cultt. Bat it has nof dome so
No sistate other thes that of

pames the Clerk as the ~Chief™ Clerk

Thas stazuie, bowever, does, atd =e

are bound to give effect to every

word of a sistate i il is possible =

toda. We give foree and effect 1o

the word ~“Chial ™ by ibe inzerprefa-

tian thes pat apon it :
e bst of jun
tice baving been preparad

Depaiy Clesk. in the sbsemoe of the

Clerk. in conoeri with & Justice of &

o1 §

oy
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o =z - » » [ e
oart of Becord, 3 s socording
'
isw and
—

1oe =oTion is overruled

Attorney Genersl Ashiord for the
Crows; Messss. Hartwell, Sencth and
ORT s crateg
Hooolula, Oct. 8 ISSS
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MUEILY.
i most be considered that the
phrase “the Cluel Clerk of the So-
preme Connt,™ designsies the cfcer
w o clsewheme In the stsiztes
samed ihe Clak of ke Sopretee
Comrt This office was sstablshad
and the duties of the oSeer pr=
sorhad by Asticle XXXIV, of zhe
CGul Coas, = the Clak of the
the Sgpreme Coart™ incladizg See
tions N0 to S8 Compilled Laws
page 5  Sechion 865 provides that
~ i pecassary ihe Jostices msy em

dor 8 Depaty Clerk 0 sss<t said
Clak in keegéng mp his reconds and
in the discherpe of bis ctherdotas”
w=d Section 887 prowides thst “is
case of the ateente or dosth of the
Clerk bic @epoty shall st s=sClari™

Iz the sexlier years of e Coart
e wis empioved om ihe foolisg
shove presrbed and bosnes In
cressing be was relained &5 8 perms-
pescy. His dohes weare confizsd o

keeping probate records. Hesigoed

i !E

the absence of the Clerk.

In my view the statute of 188 su-
persades the provisions relating to a
deputy clerk of the Civil Code in
the Sections cited above.  Oue effect
of 1t 1s to repeal the provision requir
ing the absance of the Clerk in onder
10 empower the deputy to perform
she Clark’s statnte duties. The de-
puiy clerks “subject to the direction
of the Clerk and the approval of the
Justices.” as s matter of order and
subondination, are legally competent
at all times to execnte the duties of
the Clerk. It is sn onginsl power
not deputad to them by the Clerk

The ststute under consideration
pow imposes 3 new duty upon the
Clerk of the Court, strling him the
Chiof Clerk. The contention of the
Attorney-(General is that the use of
the word Chiel. limits the funetion
1o the officer wito 1z so0 designatad.
in order
tf'}:t-'(‘:.

I am of opinion thst the Legisls
tnre did intend to vest this power in
the Clerk snd not in the depaties,
but in my view the intention hss not

that the word have some

been expressad in wonds which con-
trol, and exclopde the operstion of

HAWA
e

| the lien or preference clmimed, and

the siatuote of IS4 There are no|
wonds of hontation to the Clerk and |

prohibiting the deputies, for eslling

the Clerk the Chief Clork does not |

excinde the deputies
™
statute, and they are therefore daly

from anv

i

ywars they possessed by s geperal |

empowerad to perform this duty of |

the Clerk

Holding the opinion of
was legally drawn by
iy, apd «-"'e:'!'::i';:g ine

in the view that

At
e egality of
the sbsence «
here s any |
aiv must perform this functon
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I coneur in the foregoicg opinion.
Eowasn Paesrox

Is the Sapreme Court of tae Ha-
waiian Islands-Is Banco. July
Terms, 18S8.
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Opinirs o the Comrt by Prestos J
This wa= sp applicstion made to
Mr. Justice Dole by L Akle for pay
I
mant : 3 1 f the
- -
s v LD laree mcuniis

g Mr. Jostice
be clmimant relisd opon s 4

¥ tke C Justice. w
T&te
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Lief

of the United Sist sme O

presiding &t 5 Ca OUTT SEFE:
=Fiens sre of wvan lore
and may be enforesd in diferest

wars; but we think it sufScient to
say bere, what seems 10 us well war-
ranted = pm o snd zothomty,
that whenever the law gives & cred-
itor 8 night 1o bave & debt satisBad

from the procesis of property, or

before the properiy can beo
disposed of, 1t gives 3 lien
;_“.‘_:;t::".;f :.::- SeCure (== &
this dalt

Mr. Justice Dole refosed the
order, o8 the groand that po henm
existed (Hopter &= . WhitEal
89 IEL 233 Weasiel v= Mavers et al
91 I11 497) s=d alsc on the groand

the Benbrupicy Lawof

that muoder
thiz Kirpdom (Section 14) the land-
lord’s right of disizess cae o an
end =t the ti=e af the failore, inss-
much as the barrapis icterest
the goods t2en cessed.

The applicant sppealad. axd in
Bis srgoment caimed thal Section 2
of the Aex to facilitale the recovery
of rents (1864) mives ke landlord =
be=n opom tBe chali=is of the tensnt.
ez s b3s claim beoomes s preferrad
one in bankrupicy.

=T =T

in

QoTEY.

The Act =0 famitata the recovery
of rents ™ gives s lzndiond the right
to distraia the guods a=d chatisle of

fore the removal of sock goods on-
der sach exsestios, pay to soch lend-
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be array. I only differ, |

[ ._-‘.;‘j\z‘tir apon |
e Clerk, and thst
oY - hat &
obligation that be |

! term, I8S8. The first exception 1s to
| the overruliog of

= ":‘ [ _' ‘t;‘r]'_:-:—i——:;-:-—-r-:-:—- r
s :‘_‘.JF_i e T mo {. .

parposes, identical with the English
Statute, 8 Anne, Chapter 14, Sectivn
1, under which Act 1t has been held
in the English Courts that the exe-
cution mentioned means an execn-
tion founded on s judgmeat, and
does not include a seizure under
bankruptoy proceadings.

Lee vs. Lopes, 15 East. 331,

Brandling vs. Barrington, 6 Barn.
and Cress. 467.

The statute, unlike the common
iaw, only gives the right of distress
upon the goods of the tenant, And
Section 14 of the Bankruptoy Act of
1884 enacts “ The baunkrupt shall be
divested of all his title in his prop-
erty from the dsate of hie failure;”
and it seems to us that the effect of
this is to vest the proparty of the
tenant in the assignee to the exclu-
sion of the landierd’s right to levy
upon it.

:jee Morgan v=. Campbell, 22 Wall,
b

The case “In re Wynne" was de-
cided under the Law of the State of
Virginia, which requires the officer
taking goods under lagal process to
pay the rent in arrear. This goes
further than our statute, and we
msy decide the case under consider-
ation without throwing any doubt
upon the authority of “In re
Wynne,” which, were the statutes
similar, we might follow.

In arriving at the contlusion we
have, we confine ourselves to our
statutes, snd hold that procvedings
in bankruptey and the order to the
Marshal to take possession of the
bankropts’ property are mot an exe-
cutzon within the meaning of such
statutes, and the Bankruptey Law
hsving provided for certain prefer-
ential claims, of which the land-
lord’s is not one, he is not entilad to

therefore dismizs the appeal with
cOstE,

C. Creighton for spplicant; F. M.
Hatch for sssignees.

Honolula, October 12, 1588,

In.the Supreme Court of the Ha-
waiian Islaads—Tn Banco. " Oc-
tober Term, 1888,

Tex Kive vs. Magamaxs.” Forcery.

BEFGEE JUDD O. J., MCULLY, FRESTOS, BICE- ’

EXTON AND DalE 2. 2.

; v the Conrt by BICKERTUN,J.
This matter comes bere on a bill

of exceptions from the Fourth Jad:-

cial Cireait Court, at the August

Uazion

f a moution at the

close of the case for the prosecution, |
“That the Court instruct the jury to |

| soquit the defendant on the ground |

| the goods being his snd rier eersa,

| thet the defe
| to conviet.” The Court modified by

‘t0 the Iaw znd fhe evidence, and

i port of the mition, b

| mame 3= gnknown todefendsrt), now
| resident in Waimes Ksus: thst be

.md_c;:e.hemuxawmmﬁnid

8

that there is not sufficient evidence |
to require the defendant to be put
on his defence, becanse that there is
no evidence tending to show that he
Epew this was a forgery.”

We find that there was consider-
sble esidence to conuect defendant
with -the transsetion, more particu-
larly bis going to the wharf and re-
eeiving the 5 that were sent on
the forged letter, and his condact
thep, in his stateément in regand to

This exception is overruled.

The pext exception is to the refunssl
of the Court to give instrueiion No.
2 to the jury, iz: “To rebut the
presumption of innocence through
ignoracee. guilty knowledge on the
part of the defendant must be shown
by some sct or acts of the defend-
ant” The Court beld that there is
no presumption of innocence throngh
ignorance. We bold thst the Court
was right in refosing to give this in-
struction &s asked for, as regards
guiliy knowledge on the part of de
fendant, the jury had the evidence
of defendant, as to his acts, which

elearly showgnilty knowledge. This
exeeption is overroled.
In the fourth instruction asked

for. viz: = The jury mast be satisfied
ot Mzkamaks was

s principsl in this forgery, in order

adding: “Batif be, being present,
aidad, Incited. couniensncad or en-
couraged the aet of forgery, the law
deems him s principal™

We bold thst the Coart conld nst
bave given the instraction asked for
without this mods icn, which s
from car stsizie.

At the closs of the case the defen
daxnt, by his conunsel, excepied to the
rerdict of the jury, as being contrary

gave notice of motion for & pew trial

The motion for & pew trial is on
ibe ground of newly discovered evi
denpe. And s» afidavit of Maks-
maks. defendant is filed in s=mp-
the effeet
that be hss hesrd sisece the trial

maka) bad admaited to severzl per-
sops, RKalsi asd snother (whose

commitiad the allegad forgery, that
hedidnﬂ_htl[:hm:hkngtm

kpow what bhe wes do
pricr to and doring the tral of bis
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it is proposed tn produce, unless
good reason iz shown why same
cannot be produced. The Attorney-
General opposes the motivn on the
gronnd that the newly discovered
evidence, coming from defendant,
Pumai, would not be admimibi_e.
We certainly cannot see how this
evidence could avail defendant, Ma-
kamaka, even if it was admissible, in
the fuce of the evidence of Puniai
and of defendant himself, wherein
bhe says: “Know these letters;—
Puanisl wrote it in our bouse at Wai-
mes, he told me to take it to }’ost-
Office. It was addressed to Water-
house, He told me things woald
come down in S. Pohaku's name.
Heo told me to bring anything marked
S. Pohuku, ss it belonged to him,
Poniai. I went and got the box
marked 8. Pohaku. Pupiai told me
to conceal bim. I saw it (the forged
lotter) was signed F. Gay. I posted
it. Saw Puniai write a letter and
leave it (the copy found in defend:
unt’s house) and write another. He
wrote the signature of F. Gay rap
idly. I knew it was F. Gay's nama;
know that was the letter I took to
Post-Office.”

Puniai in his evidence denies all
knowledge of the whole transaction.

We hold that the verdict of the
jary must stand.

The exceptions aud motion for a
new trial are overruled.

A. P. Peterson, Deputy Attorney-
General for the Crown; A. Rosa for
defendant.

Honolnla, Oct. 12, 1588

In the Supreme Court of the Ha-
waiian Islands—In Banco. Octo-
ber Term, 1888,

Narasoa (w) axp Warrere, ®eR €us
BaND, vs. Tue Cursese Usios.

SEFORE JUDD, €. J., M'CULLY, PRESTON, AND
DOLE, J. 3.

[Mr. Justice Bickerton did not sit
in the case, being interested.]

Opinion of the Ct:;f per Judd, C. J.

This is an action of Ejectment to
recover passession of land on King
street, Honolulu, on which stands
the Club Hounse of the “Chinese
Union,”™ Defendant Corporation.

The action was began on the 16th
Jaly, 1887, and Jury was waived at
the October Term and a hearing of
the case was had on Mareh 20, 21
and 22 1588, before Mr. Justice
Preston. Ouo the 24 April, 15888, the
Justice filed his demsion renderin
i‘migment for the defendant as fol-
OWS:

“This is an action of Ejectment
for a piece of land comprised in
Royal Bawnt No. 136 on Land Com-
mission Award 836, situate on King
streef, Honolulu, upon which the
bmlﬁiug of the Chinese Union
slands.

“The defendant The Chinese
Union answered and the other de-
fendants disclsimed.

“The patentes of the land was
named Palea, sod the plaintiffs
claimed thiat Palea and Piilani, the
mother of the plaintif Napshoa,
were brother and sister, and that
Pales died withoot having issue in-
testate and unmarried leaving the
female plainti his sole heir and
next of Kin.

= The defendants claimed that Pa-
lez was mamried to & woman named
Pun, and died leaving her and a
piece Kapahukul surviving and
fi&ime-j tizle through them as fol
OWs:

. =*Couveyance by Pan to Kapahao-
'I;I Kapahukol married William H.
ell.

“*Kapaknukui devised the land in
question to W. H. Tell

=*Conveyance by W. H Tell to
Victoria A Bannister, who subse
guently married W. H. Tell.

“‘Copveyance by V. A and W. H
Tell to James Love.

“‘Conveyancs by James Love to
defendants Alee and others.

“*Cooverance by Alee and others
to Tke Chinese Union’

“The evidence given is entirely
irreconcilable, and T am left to de
cide between the parties. and I take
the evidence of Mrs. Cherlotte
Adams, who is peerly ninety years
of age as establishing the nght of
the defendants.

=She corroborates the witnesses
for tbe defendants. and says she
kvew Palea from bis boybood, and
gives & sistement of his relatives
and their names, and seems to infer
that the Pales throogh whom the
plaintifis claim wes not the Palea the

tentee of the lazd in question.

his will aeccunt for msny of the
contradictions in the testimony.

“1 am of opinion and find

“1st—That Napabos (w). the
plzintiff, was oot & relative of Palea
the patentes.

ceptions tendered to the Court by

the new counsel which was finally

allowed as of the 4th May.
BY THE COURT.

Upon an examination of the evi-
dence in the case, we find thas there
was abundant evidence that the Pa-
lea from whom plaintiff claimed was
not the Palea to whom the land was
;;atented, and nnder whom defen-
dants claim. For this reason 3 new
trial on the ground that the Jndg-
ment was contrary to the evidence
isoralfumd; d ground, of Iy

o secon new
discovered evidence, the affidavit in
support is by Wailele, hushand of
plaintiff, who deposes that “since the
trial he has discovered the evidence
of one Hikaalani (w), a resident of
Kailos, Oahu, which will establish
the facts that the Palea alleged to
be the owner of the land in gquestion
was born at Waimanalo, and not at
Kailua, that he is related by blood
to Napahoa [defendant's wife], that
be left Waimavalo and came to Ho-
nolelu and lived upon the land in
question, that said Hikaalani was
barn at Kailua aforesaid, and has
always lived there, that she is now
about sixty years of age, and that
she never knew of a man by the
name of Palea belonging to Kailua
aforesaid, that said Hikaalani is at
present at Kailua aforesaid, which is
a long way from Honoluln, and the
road thither 15 very bad and de-

nent is unable to progure hor affi-
davit within the time allowed for
tiling a motion for new trial of this
cause, bat that deponent will be able
to produce her st & new trial of this
cause, That deponent did not, nor
did Napahoa, know of the existence of
said evidence at the time of the trial,
and could not by the nse of the ut-
most diligence bave discovered or
produced it upon the former trial.”

In the case of Walker vs. Grimes,
1 Haw. Rep. 34, this Court held that
* to support a motion for & new trial
on the ground of newly discovered
evidence, there must be an affidavit
of the witness himself as to what he
will testify to in order that the Court
may judge of its materiality.” This
was affirmed in Re Will of Hewa-
hewa, 2 Haw. Rep. 165, and the
Cours say that “applications like the
present [for a new trial] should be
accompanied by affidavits of the
witnesses to the newly discovered
evidence, unless good cause is shown
why such affidavits have not been
obtained.” This rule has never been
relaxed to our knowledge by any
subsequent decision of this Court
except that in Briggs vs. Mills, 4
Haw. Rep. 451, the Court say that
“we have no doubt that the Court
has the power to extend the time for
filing additional affidavits in sup
of such a motion |for a new trial on
the ground of newly discovered evi-
dence], but the motion and bond and
some affidavit must be filed within
ten days after the verdict.”

The excuse for not filing the afli-
davit of Hiksalani as set fi in Wai-
lele’s affidavit is that she resides in
Kailua, say fifteen miles from Hono-
luly, and that she is sixty years of
age. This reason might possibly be
deemed good for not produing her
affidavit within the ten days after
the judgment, bat no further time
was asked within to obtain it, and
though nearly six months have
elapsed since then, it is not yet
offerad to the Court.

Counsel relied upon Wailele's affi-
davit as sufficient. We are obliged
to hold that it was not and therefore
overrule the exceplions.

A. Rosa for plaintiffs; C. Brown
for defendants.

Honolula, October 8, 1888,
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TAXES, 1888!

Tax Collector's Notiee

Distriet of Honolulu, Island of Oahu,

AX FPATEES THIS DISTRICT
bereby notiSed that the Tazes
regt year will be dos and
the undersigned, No. 38
city. on the FIEST DA
USce opex

-

: 4
be ltable %o a0 ADDTIONAL TEX FER
spd costa of collection.

CHAS. T. GULICE,
Taz Collector, District of Hanololu.
Boseluln, Sov. 16, 1888 19-60 13t
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TO PLANTERS!

JJAVING RECENTLY IMPROVED
‘and wieongibened one constraction of
SRoller Mills, ax alsa ihe slst fecding mechan-
iam for sane with vary sallataatory connltnl we
Are now prepared to contraet for fhatoless
machinery af short notios. We have patierns on
hand for doxfdin., Mibbio. %soin,, Sedtis.
AxMin., MWadils, sizes of rollers, stoul shut
nod steel gearing throughoul with any dest
type of engine, or they ean ba driven from
engine lu nae on 3Holl ML), by compounding

under RQUAL CONBITIONN grarantesd TIACE-
PARED by auy ornen construotion or system of
PEEDING, '

4. X 5. WILLIAMS.

Agent Risdon lron and Locomotive Warks,
I hid San Francise,

FILTER PRESSES.

PAAUMAT PRANTATION, '
Hawirn, Masob 8, 1088y
Risdon Irvn and Lecomoltvs Warks, San Fran-

Guntleman—Wa bave usod tfwo of your
chambered Filter Prossenthis season, ‘l‘.:'
arw couvenient, -liz handled snd are

euticely o our mati . I oam
no lmnu'nt an thm““
ery reaphot youre,
slgned) A Moone,
Mamager Pranbau Planssifon.

Thess Presses are boing carvied In slock in
Honoluln and are sold ai very low price
of $4650.00—in Honolulu—to meet the demand,
A conslgument 18 nuw on the way.

Risdon Iron & Loco. Works,
2 19%2m Ban Frapelsco,

The Risdon

[ron and Locomotive Works,

Corner of Beal xnd Howasd Streets,
San Franciseo,. ..., ... ... Callfornis

W.H.TATLOR......... ._..cocecuns..- Prosident
R.8, MUORE.....cc..c0ivvviine. Suparintendent

BuiLpers oF StEaM MACHINERY

In all Ity branches.

Steamuboat, Steamabip, Land ines & Boilers,
High Pr-n:n or (‘a:n:).numl-.

STEAM VESSELS of a!l Xinds bullt somplete,
with hulls ot wood, [rdn or som posite.

OHDINARY ENGINES sompounnded when ad-
visable.

STEAM LAUNCHER, Barges and Stoam com-
:htrmud r::‘h "“IH“.:; l.a the trada tn qlh::

ey are 1o be e loyed. Bpeed, tonnage s
draft of water guarantesd. y

SUGAE MILLS and Sagar Maki Machinery
made sfte Lhe most approved ,::fu. Also, all
Bofler Iron Waork connected therewith.

WATER PIFE. of Dojler or Sheet Lron, of any
size, made Insuitable lengibs for con

fuu:rr.wmu rollsd, {:nn!n-d n-l.m
'or ahipment, ready to riveted ca fhe
ground,

HYDHAULIC RIVETING, Poller Work snd Water
Pipes muade by this establishment, rivetnd by
hydrulio riveting machinery, that gquality of
work being far stperior to band work.

SHIP WORK, Sbip apd Steam Cs Steasn
Winches, Alr and Clreulating

plane.

after the most approved .y

SOLE Agents and mannfaciurers for the Fagific
Const of the Hume Safety Boller,

PUMPS—Direct Aoting Pumps for e
elty worka' puryoses, hulll with the o
Davy Valve Motlon, superior to suy olber
pamp.

J. NS Williams . ..............Honolulu.
Boom No. 0, upstalre, Spreche’s’ Bleck,
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